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Does Rome Have a
Lesson for Us?
As the Roman Empire became more complex and centralized, so
did its law and legal system. Is there a message here for us?
By Hugh Spitzer
ASK modern-day lawyers about "Roman law," and they think of the civil
law, or of the Napoleonic Code, or, if
historically inclined, of the codified set
of statutes and commentary that the
Eastern Roman emperor Justinian
promulgated in his sixth century domain. But Justinian's Code had no significant influence in the West until the
12th century, when cultural and artistic
achievements were reawakening in
Europe. Modern civil law and the codes
used in the majority of non-English
speaking countries are of even more recent vintage, most of them having been
introduced in the 19th and early 20th
centuries.
The inhabitants of Rome at its "official" founding in 753 B.C. and the
people under Rome's control or influence during the following 1,200 years
lived with several different legal systems that changed constantly and in
form and development sometimes bore
striking similarities to our own changing legal and governmental structure. A
review of the main historical periods of
Rome's law makes it evident that legal
modifications resulted directly from
developments in the economic and
political spheres. By looking at how
that city's system of law reacted to the
growth of empire and the expansion of
a centralized bureaucracy, we might
gain food for thought about the effect of
America's growth and the expansion of
government on our own legal structure.
In its early years, Rome was a town of
small farmers, and they developed legal
customs similar to those of other noncommercial peasant societies limited to
a small geographical area. Laws were
not written but were passed on from
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generation to generation by law speakers and were probably subject to regular
change as social needs dictated. There
was a strong private character to law, so
law breakers and their families were responsible for making good their offenses by "composition payments" instead of outright feuds. This system
was also known to the early Greeks and
the later "barbarians" from Germany.
The interpretation of the law in early
republican Rome was in the hands of
priests (pontifices)-leading men from
patrician families who were guardians
of secret legal and religious bodies of
law. These early town-dwelling farmers
made a fundamental distinction between fas, the religious or sacred law,
and ius, which meant human or civil
law. The pontifices interpreted both
types of law, using the same analytical
techniques. But Romans did not merge
the religious and civil duties of the individual pontifex, which may be the
reason for the secular character of later
Roman law, in contrast with the symbiosis of religion and everyday law in
Jewish and Moslem societies, for
example. Early Romans probably had a
"religious" duty to uphold the law, but
the laws themselves were not derived
from or keyed to any pervasive religious system or ethical philosophy.
The writing down of the "Twelve
Tables" in the sixth or fifth centuries
B.c. is a key event in Roman legal history. Although no copy of this rudimentary set of statutes has survived,
they presumably contained laws on a
range of subjects. According to tradition, they were inscribed on bronze tablets and placed in the Forum for everyone to see. The Twelve Tables were a

result of a patrician-plebeian struggle;
the plebes were unhappy with the patrician monopoly of the law business,
particularly because pontifices kept so
many of the laws and forms of procedure secret. The publishing of the tables was part of a change that resulted
from the constant pressure of the lower
classes, who believed they would be
better protected by written laws and
who gradually gained more powers of
legislation through their own assemblies. The plebeians were finally admitted to religious and civil magistries in
300 B.C.
By then the patrician-plebeian distinction was disappearing and Roman
legal structure was fundamentally altered. Gone were the family feuds and
composition payments; gone were the
law speakers who passed on legal customs that were interpreted by the secret
knowledge of pontifices. By the third
century B.C. law was a much more open,
civic affair. Special institutions were
developed for the enactment of statutes,
and special magistrates, called
praetors, were responsible for supervising legal proceedings.
These changes presumably resulted
from the sheer growth of Rome and the
area it controlled, the development of
commerce and industry, and a more
complex society. Anthropologists make
a distinction between cultures that are
"multiplex"- a limited number of institutions fulfill a wide range of social
roles-and those which are "simplex"
-special institutions are developed for
each major social task. We can observe
a change in Rome's legal system as it
developed from a multiplex society to
one with increasing specialization in
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conjunction with its growth and with
plebeian demands to be included in
lawmaking and law enforcement.
While the law jobs themselves became more specialized, however, they
continued for centuries to be filled by
nonprofessionals. Public office was a
privilege, and praetorships were rotated among well-educated citizens
who performed the work without pay.
Although the patrician-plebeian distinction was dying out, the magistries were held by wealthier and
better-educated citizens. No one group
or profession had a monopoly on the
law, but only people of means could afford to work for free.
In addition to the praetors, who were
elected officers responsible for initiating and supervising trials and holding
preliminary proceedings, an iudex was
appointed for each trial to do the actual
judging. The iudex was a private person appointed for a particular trial,
rather than a full-time magistrate. This
something akin to jury duty today.
Other "nonprofessionals" in the legal
structure were those who acted as advocates and jurists (iurisconsultes),
who gave technical legal interpretations to the iudex, The practice of
jurists giving scholarly interpretations
to judges is today an accepted practice
in many nations. The closest equivalent
in common law countries is the sometimes influential law review article or
treatise.
In republican Rome one person was
occasionally both a skilled jurist and
lawyer. Cicero, for example, was a renowned advocate and a brilliant legal
scholar, and he was also a politician
and writer. But he was neither a fulltime lawyer nor legal scholar nor law
teacher. These professions did not solidify until the imperial period after the
beginning of the Christian era.
In the late republic, Rome developed
into a sophisticated, powerful political
and commercial force. taking control of

before the Roman conquest or domination, on treaty provisions, and on
political developments in that particular area after Rome became supreme.
When the Romans were expanding
their authority in Italy, they had different arrangements with different
cities, depending on whether they were
allies or conquered states. Various degrees of Roman citizenship were
granted, carrying with then'i certain
rights.
By 80 B.C. all of Italy had been granted
full citizenship, and Italian towns had
rights as municipes to have local assemblies, elect magistrates, and deal
with their own finances. But these
municipal governments and laws

the entire Mediterranean basu. As the
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city expanded from a large farm and
trading town to an Italian power to a
world ruler, it had to govern a tremendous number of diverse peoples, each
with their own traditions of government and legal systems. It was impossible for Rome to apply the samelegal
customs to Hellenistic Egyptians that
governed citizens in the capital city.
Rome in fact did not have a consist-

or uniform policy with respect to
the laws in its growing sphere of
dominance. The legal arrangement
with each people depended on its laws
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gradually took on Roman characteristics, rather than remaining based on
the Latin, Greek, or Etruscan systems,
because of the spread of Roman customs through commerce, the founding
of Roman colonies in areas peopled by
other nationalities, and Rome's suggestion that full Roman citizenship should
go only to those who did as the Romans
did.
In the "provinces," that is, in the
Roman-controlled world outside Italy,
people were subject to the same wide
variety of legal arrangements, depending on whether they had co-operated
with the conquerors, the compatibility
of their laws with Roman controls, and
their willingness to adapt to Roman
procedures. Most states in the eastern
Mediterranean, with their long experience with Greek and other indigenous
institutions, were given charters allowing them substantial self-government
and use of their traditional laws. A
well-known example is that of Judea
under Herod, where the Jews were
allowed their own king, so long as he

co-operated with occupying Roman
forces. Hebrew religious and legal customs were allowed to continue. After
Herod's death the area was placed
under direct Roman governorship, but
the Bible reflects the extent to which
local decisions were left to the. indigenous authorities. Local legal customs
remained for years and influenced
Roman Law as- it was applied in the
East and as it was later codified by the
eastern emperor Justinian.
Legal doctrine during the republic
consisted of written statutes (lex),
enacted by popular assemblies, interpretations of those ordinances by
priests and later by jurists, and a body
of "common law" consisting of both
procedural and substantive opinions of
scholars and judges handed down over
the years. Rome's own doctrines
worked well enough at home, and local
peoples were either given legal rights
and authority to govern themselves or
lived by some sort of mix of their own
and Rome's law. When provincials
were not allowed self-rule, the Romans

developed a body of doctrine known as
ius gentium. This was viewed as being
a set of laws that governed free people
of all nationalities, or at least a set of
doctrines by which people in the eastern Mediterranean supposedly abided,
Although ius gentium was not reduced to a written body of law or a
code, the concept itself provided a
theoretical basis for applying something other than strictly Roman law to
non-Romans both within and outside
the capital; it also provided a large but
undefined set of customs from which
Roman magistrates such as the praetor
peregrinus (magistrate for noncitizens)
could draw reasons for their decisions.
When a magistrate was faced with deciding between a Roman citizen and a
noncitizen, the ius gentium provided a
basis for deciding what seemed fair and
right. One suspects, however, that
when faced with a tough question between a Roman and non-Roman, a
judge could decide whatever he
thought just and call it ius gentium. As
law and legal structures throughout the
empire became more uniform, ins gentium became more closely identified
with the abstract idea of "natural law,"
particularly after the Christianization of
the Mediterranean world.
The spread of legal uniformity in the
Roman empire was intertwined with
increasing centralization of government and state authoritarianism. The
empire is sometimes divided into the
"principate" and the "dominate." The
former period started around 27 B.C.
when Julius Caesar's nephew Octavian
took the title princeps, or first citizen.
Better known as Augustus Caesar, he
kept many republican forms but made
the key political decisions himself. The
"dominate" period can be dated from
284 A.D., when Diocletian became
'dominus, or master of the empire, after
a long period of confusion and strife.
Diocletian effectively eliminated the
remnants of republicanism, with its
Senate and popular assemblies. The
empire became an absolute monarchy
dependent on a central bureaucracy for
operations, and it continued this way,
in one form or another, until the fall of
Constantinople in 1453.
During 'the imperial era, when
Rome's empire further developed complex economic and political structures,
the legal system changed significantly.
Judges, lawyers, and jurists became
professionals, and a new monopolization occurred in the law business. During the principate, professional judges
replaced the praetors. There was no

longer the citizen-magistrate (iudex)
who servea' on the court as part of his
public responsibility and political
progress. Most people stayed out of
politics, which was not a physically
safe field of endeavor. In the provinces

the amount of self-government allowed
diminished, and trained judges assumed power. The princeps himself

became the most important source of
statutes and judicial precedent.
Under the dominate this trend
gathered momentum, and the late empire saw an increase of state-run economic institutions in food, transportation, mining, and manufacturing. In the
legal sphere, there was an increase in
the number of specialized state officials. Proceedings were transferred
from the open air to buildings, written
records of proceedings were more uniformly kept, trials were converted into
drawn-out administrative proceedings
utilizing written pleadings, and hearings became inquisitorial rather than
accusatorial.
Our modern central states took over
these characteristics directly from the
dominate and Byzantine model when
they copied Justinian's code. Little innovative legal thinking was done during the late empire -there was a decline in the importance of contemporary interpretations by lay jurists and
an increasing reliance on early juristic
thinkers and official interpretations
from the emperor or his legal staff.
Lawyers were trained in state law
schools and taught by professors on the

government payroll. The emperor proclaimed an increasing number of
statutory edicts, but until the sixth century A.D. the "common law" contained
in disparate scholarly writings remained fundamental to legal doctrine.

The written codes we associate with
Roman law started when Rome was actually declining, in the West at any rate.
Both the Codex Theodosianus (429438 A.D.) and Justinian's famous Corpus
Juris Civilis (533-534 A.D.) were compiled in short periods by a small
number of professors and magistrates
under the direct control of emperors.
Both are indicative of the centralization
of law making and the increasing stress
on preservation and universal application of law in the late empire. Justinian's Code was effective only in the
eastern Mediterranean because the
western empire had been overrun by
Teutonic immigrants by the end of the
fifth century.
During the confusion that accompanied the breakup of the West into a

shifting collection of German kingdoms, Latin-speaking people held
tenaciously to as much Roman law as
they could. Although many scholarly
treatises were lost, the Codex
Theodosianus remained, in addition to
several vulgarized codes of Roman,
German, and combined law. Roman
legal doctrines, as well as written
codification itself, profoundly affected
the invaders, who accepted or rejected
various pieces of Roman law. A mishmash of Roman and German doctrine
and procedure survived throughout
western Europe until modern times.

Have English-speaking
countries escaped
civil law?
But Roman law, particularly the late
empire concept of codification, gradually gained the upper hand. Justinian's
Code was introduced to the West by
12th century church scholars and was
taken up by western German emperors
seeking to increase their power through
a single body of law. The practice of
codification was copied more successfully by French kings from Louis
XIV on, culminating in Napoleon's famous Code Civile, which formed the
basis of modern code systems.
English-speaking countries supposedly have escaped the surge of code
law, but is this true? In the 20th century
in the United States, the United Kingdom, and the British Commonwealth,
legislatures have busily enacted code
after code to govern in both public and
private spheres. In the United States,
for example, we have the Model Penal
Code, the Uniform Commercial Code,
and codes governing domestic relations, labor relations, inheritance, corporations, and aspects of real and personal property. State and federal statutes regularly limit and change the law
of torts, property, and contracts -the
bastions of common law.
Our courts continue to interpret and
rework constitutional and statutory
law, but the exploding volume of statutes and administrative rules-a standing joke in modern times-clearly overshadows judge-made law. Perhaps this
reflects a shift similar to the transformation of Rome's legal system as it moved

during the empire came to dominate
local customs totally and to extinguish
or subsume a variety of indigenous systems. In both Rome and Constantinople, the government and legal system became monopolized by the emperor and by professional administrators, judges, lawyers, and scholars.
Perhaps the constant technological
developments in modern societies of
necessity translate into government
control. Food preservatives, dangerous
machinery, drugs, nuclear power,
chemicals, and even complex business
relationships and financing, are all the
subject of massive regulation. But as we
develop new techniques and economies and populations expand, we
should think about what happened to
Rome's law and government in response to growth in its economy and
geographical control-the law became
increasingly codified and standardized,
the system more professionalized and
bureaucratized. There were advantages
to these changes, as there are to adjustments we make to our legal structure
and doctrine. But we should think
about the impact of our economic and
political choices on the law, and vice
versa.
Through an understanding of the historical effect of economic and technological change on laws and government, we can better make intelligent
choices that preserve what we choose
to value in our legal structure
(Hugh Spitzer is legal counsel to the
Office of the Mayor of Seattle, Washington.)
If you want to find out more about
Roman law, you may wish to peruse:
Law and Life of Rome. By John Crook.
Cornell University Press (Ithaca: 1967).

Historical Introduction to the Study
of Roman Law. Third edition. By H.F.

Jolowicz and Barry Nicholas. Cambridge University Press (Cambridge:
1972).
Law and Society in the Visigothic
Kingdom. By P.D. King. Cambridge
University Press (Cambridge: 1972).
An Introduction to Roman Legal and

Constitutional History. Second English
edition. By Wolfgang Kunkel. (J.M.

Kelly, translator). Clarendon Press (Oxford: 1973).

An Introduction to Roman Law. By
Barry Nicholas. Clarendon Press (Ox-

from a republic to a centralized state.

ford: 1962).

That government structure and law
changed to meet the need to control
both an increasingly complicated
economy and an extraordinary mix of
Mediterranean cultures. Roman law

The Long-haired Kings. By J.M.
Wallace-Hadrill. Methuen and Company (London: 1962).

The Roman Citizenship. By Sherwin
White. Clarendon Press (Oxford: 1973).
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